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Financial Planners and Advisers Code of
Ethics 2019

Legislative Instrument registered 11 Feb 2019

The Corporations Act was amended in 2017 to provide for
improved standards of education, training, ethical behaviour
and professionalism for relevant providers (financial planners
and financial advisers).

Among those changes, section 921E of the Act now requires all
relevant providers to comply with a Code of Ethics made by the
Authority under paragraph 921U(2)(b) of the Act.

Financial Planners and Advisers Code of Ethics 2019
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Codes - too little — and maybe too late?

Commissioner Hayne might be a good litmus test of the community.

On the one hand he sees Industry Codes as being vital, encouraging industry to make them ...

“more than public relations puffs, [and] the promises made must be made seriously.”

However his support is

P by ap for ility, famously noting, in the
context of codes of ethics, that

“Itis laws, and not codes of ethics, that are the proper repositories for basic norms of
conduct.”
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Moral theories

Utilitarianism Deontology
Immanuel Kant

1724-1804

Jeremy Bentham
1748-1832

“...the greatest
happiness of the
greatest number is the

“..alie is a lie, and is
in itself intrinsically
base [evil] whether it be
told with good or bad
and legislation.” intent.”

foundation of morals

Heinz dilemma

A woman was on her deathbed. There was one drug that the doctors thought might
save her. It was a form of radium that a druggist in the same town had recently
discovered. The drug was expensive to make, but the druggist was charging ten times
what the drug cost him to produce. He paid $2,000 for the radium and charged
$20,000 for a small dose of the drug. The sick woman's husband, Heinz, went to
everyone he knew to borrow the money, but he could only get together about $10,000
which is half of what it cost. He told the druggist that his wife was dying and asked him
to sell it cheaper or let him pay later. But the druggist said: “No, | discovered the drug
and I'm going to make money from it.” Should Heinz break into the laboratory to steal
the drug for his wife?

Heinz dilemma

Voting time
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The FASEA Code of Ethics - Context

A Code of Ethics is meant to be a process of debate and discussion between and within a
professional community, after which is agreed a framework of normative ethical
behaviour, that validates the delivery of professional services and ensures a focus on
client protection and outcomes.

Dr Deen Sanders OAM

It is important to recognise the proper place of the proposed Code of Ethics. Codes of

ethics are not laws. Codes of ethics are important to fostering public confidence and
integrity in a p ion. They are by industry

according to agreed industry processes.

Commissioner Kenneth Hayne

The FASEA Code of Ethics

Ethical Behaviour Qual Ity process

Standard 1 You must actn accordance with all applicable laws, | Standard 7 The clent must givefre, prior and informed consen to all beneits you and your principal
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Standard 2 You must actwith integrit and in the best nterests of  Standard 8 You must ensure that your records of clients, including former cients, are kept i a form.
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where you have a confict of interest or duty faith and vith competence and be neithe misleading nor decepive.

Cllent care Professlonal commltnent

Standard 4 You may act for a lientonly with the client’s fre, pior and informed Standard 10 You must develop, maintain and apply 2 igh level of reevant
case of Knowledge and siils

i) fec s Cat

Standard 5 Alladvice and financialproduct recommendations that you give to a client | Standard 11:  You must cooperate with ASIC and montoring bodies n any.
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benefis, costs and isks of the financia products that you recommend,
and you must have reasonable grounds 1o be satisied

" Standard 6 You must take nto account the broad effect arising from the clent acting _|Standard 12 Individually and in cooperation with peers, you must uphold and
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FASEA's Code of Ethics — Explanatory Statement

Ethical Behaviour Explanatory Materlal

Standard1 You must actin accordance  This Standard requires, as an ethical duty, that you comply with your
with all applicable laws, legal obligations and not seek to avoid them. This is a minimum ethical
including this Code, and ~ obligation
not try to avoid or

circumvent their intent.
sandard2  you must act with integrity  You act in a client's best interests if what you do—the advice you give,
and in the best interestsof  the products and services you recommend—are appropriate to meet the
each of your clients. client's objectives, financial situation and needs, taking into account the
client's broader, long-term interests and likely future circumstances. The
test is, in short: will your advice and recommendations improve the
client’s financial well-being?

You are not relieved of the ethical duty merely because the client does
not provide enough information, even when asked.

sandard3  you must not advise, refer  The primary ethical duty in this Standard s that, if you have a conflict of

oractin any other manner  interest or duty, you must disclose the conflict to the client and you
where you have a conflict  must not act.
of interest or duty




Scenario

Jack Junior and Carol are lucrative, popular and easy clients. You have enjoyed

access to new high income clients through Jack's connections and fun social events. Jack's
family is a complicated dynasty with siblings drawn to risky activities, and elderly members
prone to long lives and early dementia. Carol is an only child. They have three young
children of their own.

Carol takes a primary role in the management of the SMSF and investment decisions. Jack
Junior joins trustee meetings whenever he needs to and has more wealth in the SMSF, but
you can tell he has lost interest and relies on Carol to stay across the detail.

They come to you and tell you that their marriage is breaking down. Whilst relatively
amicable at this point, they want to put plans in place to separate their finances.

You want to keep them both as clients. Jack Junior is a significant business client for you,
and Carol is an easy client with whom you have a good relationship.

Scenario

Would keeping them both breach any of the Ethical requirements?
Is there a process you could institute to keep them both as clients?

Whichever decision is taken, what ethical challenges can you see arise in future
dealings?

Code Monitoring

Enforcement of the Code of Ethics
Not a crime or civil penalty

Failure to comply with the Code is not a criminal offence, and section 921E of the Act is not a
civil penalty provision.

Monitoring bodies’ role

Under Division 8B of Part 7.6 of the Act, all relevant providers must be covered by a compliance
scheme approved by ASIC. Monitoring bodies have the power to investigate breaches and
potential breaches of the Code, and impose sanctions set out in their compliance schemes if
they determine that a breach has occurred. Potential sanctions that a compliance scheme may
provide cover the spectrum from a warning or reprimand through to exclusion from coverage of
the monitoring body’s compliance scheme.
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Its not just FASEA's ethics

Commissioner Hayne called for genuine changes in behaviour

Hayne challenges the industry to embed changes in behaviour that will prove resistant to the
subtle decay of rules based compliance systems in a commercial environment.

Requirements
to disclose any
lack of
independence

Addressing
conflicts of
interestand
conflicted

Management of
any ongoingfee
arrangements
with clients

Requirements for
registration and
discipline that will
radically accelerate

Impacts:

Wide approval and adoption of Codes will defy traditional

approaches to compliance.

There will be no formal compliance program that can properly
control and monitor the broad behaviours captured by a code.

Institutions will instead need to increase focus on ethics,

Deloitte.

and culture to avoid

breaches of codes.

This document and the information contained in it is confidential and should not be used
or disclosed in any way without our prior consent and is not to be relied on as legal

advice.
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