Related parties

Who are they?

And just as importantly, who|a
And why do we care?
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Why do we care about
related parties?

Fund can’t acquire assets from 5% limit applied to investments “in” / [l Collectables

related party (or member) loans to / assets of fund leased to « Can'tbe
« Unless an exception applies related parties o leasedto
« Exceptions include o storedin private
o Listedsecurities residence of
o Business real property o used by
(SMISF / SAF only) related party
o Units in widely held trusts + Ifsold to related party must
o In-house assets be sold at MV determined
o Assets that would be in- by qualified independent
house assets but for an valuer
exclusion (eg 13.22Cassets)
Heffron

Investment in a “controlled”
entity vs “non-controlled” entity

Controlled entity SMSF can acquire from members / RPs

Will be an in house asset (5% limit) unless ...

S Unit trust / company meets Division 13.3A SISR

Non-controlled entity SMSF cannot acquire from members / RPs unless ...

Asset is listed securities, units in widely held trusts

This is
commonly
misunderstood

Even if < 5% of SMSF assets I

Heffron
When do we care.
about related parties?
Acquisition time of asset if 30 June.
acquired from (member or) immediately
related party following “2”
Time a new lease or lease 30June
arrangement of existing asset is immediately
entered into with a (member) or following “3”
related party
Collectables : at all times during period of ownership
Heffron
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What is a related pa
of a super fund? bRy

Standard employer-

Member of the fund SRl 6 0

Related part of

Part 8 associate of
standard employer-
sponsor of the fund

Part 8 associate of
member of the fund

Part 8 associates of a
member

All other
members of Controlled trusts
SMSF / SAF

Member

Forsingle
member funds,
any director /
trustee

Controlled
companies

Partners, their
spouse &
children,

partnership

itself

Heffron

SMISF Sohaions

ffron

SMSF Soluions

ffron

SMSF Soluions
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1' RelatiVeS Of a Includes de facto,
member ez i

former spouse Relative in direct line

of descent (eg child,

grandchild, great-

Member

grandchild)
) J ) 1 1 1 1

: and spouse of any of these individuals e

Special “tracing” rule : if one person s the child of another person, ie they are:
+" an adopted child, a stepchild or an ex-nuptial child of the person,
+ achild of the person’s spouse, or
+ achild of the person within the meaning of the Family Law Act
relatonships are traced o, from or through tht "child” asfthey were the natural hild o the other person ¢
effror
VI Sl

Our sample family ~ & gﬁ

»
! Married !

A o

LR
Jacqui O’s relatives?
Caught either as
Relative of spouse, or H‘?‘r.“‘“

Special “tracing rule”
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4. Member is a partner
in a partnership

If a member of a superannuation fund is a partner in a
partnership

» the member’s partner,

 the spouse or child of the member’s partner (should that
partner be an individual), and

* the partnership itself
are all Part 8 associates of the member

]jl_t‘*lfre..u

4. Member is a partner
in a partnership

“Partnership” means

 carrying on business as partners, or

* in receipt of income jointly. Includes

* Entity that owns income producing asset as joint tenants / tenants
in common with member

5. “Controlled” trusts
and companies

* Members together with their Part 8 associates will be
considered a “group”

Controlled trust Controlled company

Group has fixed entitlement to more than 50% The group can cast or control > 50% votes
of the income or capital

Sufficient influence - directors under an
Trustee is under an obligation or accustomed to obligation or accustomed to acting in
acting on the group’s wishes (eg group controls accordance with the group’s wishes
voting on the trustee company)

Remember SMSFs are trusts— this would make
member or family’s SMSF a related party Heffron
SMSF Solutions

Group can change the trustee of the trust
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Standard employer
sponsors (and their
Part 8 associates) ..\
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Part 8 associates of
standard employer-sponsor

Same as Part 8
st Structure of standard employer-sponsor

| |
Vadividual (eg sole trader or Company (including corporate trustee
trust with individual trustees) of a trust) O D
« relatives of individual « any partner of the company (and partnership and
« any partner of the spouse or child of “individual” any Part8
individual (and spouse or partner) and the partnership itself associates of those
child of “individual” « trust controlled by the company partners

another entity that controls the
company or any Part 8 associate of
that “controlling entity”

another company controlled by this
company

partner) and the
partnership itself
atrust or company
controlled by the
individual and / or their
Rart 8 associates

\l_jgl_fn..@
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Regulator has special
powers!

* Regulator (ie ATO for SMSFs) has power to treat an asset that is

not an in-house asset by definition
+ ie an asset that is not an investment “in” / a loan to / an asset of the
fund leased to a related party

as being an in-house asset

» Recent Decision Impact Statement advises ATO will consider
issuing determination where SMSF enters an arrangement to
acquire an asset though an interposed entity if the asset would
otherwise be an in-house asset if directly held by the SMSF [leffron
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Anti-avoidance
provisions

« SIS contains anti-avoidance provisions in relation to schemes
designed to
< avoid prohibition on acquiring assets from related parties
- artificially reduce the value of in-house assets below 5% limit
« Anti-avoidance provisions apply to any person involved in the
scheme
* Including advisers, accountants etc — not just the SMSF trustee

‘le_sl!wre..‘n

Wrapping up

+ Identifying the related parties of a super fund is critical as special
rules apply to transactions between trustees and a related party
of the fund

Illegally acquired / held assets will need to be disposed of and
the Regulator may apply penalties to the trustee and the fund
+ Often the hardest thing with related parties is knowing when to
stop drilling through the Part 8 associate rules!

eiipn

Disclaimer

This presentation is for general information only. Every effort has been made to ensure that it is accurate,
however it is not intended to be a complete description of the matters described. The presentation has
been prepared without taking into account any personal objectives, financial situation or needs It does not
contain and is not to be taken as containing any securities advice or securities
recommendation. Furthermore, it is not intended that it be relied on by recipients for the purpose of
making investment decisions and is not a replacement of the requirement for individual research or
professional advice. Actions, reactions and interpretations cannot be relied upon. The presentation is
purely the opinion of the presenter on the day and this presentation is record of that opinion. This

lion was ied by an oral ion, and is not a complete record of the discussion
held. No part of this presentation should be used elsewhere without prior consent from the author.
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