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Super and estate planning — the starting point

o children

e

Limiting discretion

Conflicts

Where the executor is also a

super beneficiary

¢ Claim super for themselves?
¢ Claim super for the estate?




The first case — Mcintosh v Mcintosh [2014] QSC 99

James Mclntosh Estate $80,000

Super $453,747 Father challenged
mother keeping
super due to
conflict

Super paid to
mother as
interdependency
relationship

died «split 50/50 between
parents across 3
retail/industry
administrator of estate funds

«no spouse or children

No Will mother applied to be

Mcintosh v Mcintosh

ry to her fiduciary duties as

‘Clear conflict of duty and interest co
administrator”

* appointed as administrator first
 then claimed super
« did not disclose the conflict to the Court when applied

‘The failure to apply for payment to herself as legal personal representative was
in breach of her fiduciary duty to act in the best interests of then estate’

Ordered to account to the estate for the death benefit (half goes to father)

The second case — Brine v Carter [2015] SASC 205

o

Or Brine died

LT
Executors argued

Appointed Carter (de
Carter had a conflict factor) and sons as
and had to pay super executors
to estate

\

Unisuper chose to
pay Carter

2 Unisuper interests

*1paid to Carter
automatically

*1discretion - both
Carterand estate applied




Brine v Carter @

Mere fact she

Carter as was appointed
executor had a as an executor
conflict did not excuse

the conflict

But other
executors
consented by Carter could
claiming the keep the super
super for the
estate

The third case — Burgess v Burgess [2018] WASC 279 @

Brian died leaving widow Denise and 2 young children

Denise became administrator of his estate

retail super accounts

$85,000 paid to Denise before became administrator
* $338,000 paid to Denise after she became administrator
* 1 paid to estate

* $160,000 left to pay
No Will — children entitled to some estate

Burgess v Burgess @

No suggestion Denise was not
trying to act in best interests
of the children

Court decided Denise If Brian wanted Denise to

have the super, he could have

~could keep the death benefit paid to
made

her before she became the
CCIHCTER +a Willleaving super to Denise
+had to account to the estate for the . .

eath bencit pad o her aiter being +a BDBN directing his super to Denise
appointed administrator

emust apply for the remaining death

benefit for the estate.




So... @

t
d

How do we deal with this conflict? @

Include a Force the
conflict clause in payment to the
the Will person

Have a different Executor
executor renounces

Non-binding Other executors
Other executors .
statement of claim the super
. consent
wishes for the estate

Our free set of steak knives.. @

ses are about retail/industry funds

If SMSFs, the executor is usually also

Is there another level of conflict?

* trust deed should contain a conflict clause
* |egislative structure excuses?




Case study

Charles comes to see you

He wants to divide his assets between Camilla, William and Harry on death

After discussion, he decides i
his super should go to Camilla along with their main residence
the rest of his estate is to be split 50/50 between William and Harry
Camilla has raised the possibility of receiving her inheritance using o A

a testamentary trust to protect from a new spouse or Laura

Charles is also concerned about Simon challenging his estate

Case study

Charles has $2.5 million in super in the House of Windsor SMSF
Camilla and Charles are the individual trustees and the only members
Charles is not drawing a pension

Camilla, William and Harry all do not get along

What should Charles do?

Time for voting




Case study @
0 nothing Camilla is not BDBN to BDBN to estate Conflict clause
executor Camilla n Wi

* Camillaas « then who? * removes * removes * Camilla can
executor has e oroneofa conflict conflict remain
conflict in number of argument argument executor
paying super executors? * cannot pay to * cannot pay to * Camilla can
to herself estate Camilla direct keep

* must claim o risk of estate flexibility
for estate challenge
(challenge « cannot pay as
risk) a pension

 ask for
consent?

If Charles was in pension phase @

Could make pension He is over transfer balance
reversionary to Camilla so cap, so some amount will Still need to consider other

continues to her probably be paid as a lump even if drawing a pension
automatically sum as well

Case study @

William and
Harry raise
conflict issue

Charles does
nothing

But must

Camilla renounce
renounce as before start

executor? toactas

executor




Re Marsella

trustee discretion?

Don’t forget the need for the trustees to act in good faith

Write to beneficiaries and ask for submissions?

Another push toward binding documents to remove the

Conclusion

Conflicts are a real
issue being raised
in files

Be alert at the
payment stage

Will it stop the
superannuation
going where we

want it to?

Be aware of the
unlitigated conflict

Take action at the
planning stage

Are you case
number 4....
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