15 June 2022

Michelle Levy
Quality of Advice Review Secretariat
Financial System Division
The Treasury
Langton Crescent
PARKES ACT 2600
By email: AdviceReview@treasury.gov.au
Dear Michelle,

Submission: Quality of Advice Review, specifically 4.6 ‘Accountants providing financial
advice’.
We thank you for the opportunity to provide this submission which incorporates and summarises the
extensive work Chartered Accountants ANZ (CA ANZ), the Institute of Public Accountants (IPA) and the
Self-Managed Superannuation Fund Association (SMSFA) have undertaken to advocate for the great role
accountants play in assisting their clients with superannuation queries.
The information provided in this submission has been prepared on a collective basis for the specific
purpose of Section 4.6 of the Quality of Advice Review Issues Paper, March 2022, (the Issues Paper).
This submission should be read in conjunction with the collective submission from 11 industry associations
(including our three) due on Friday 17 June 2022 as well as individual submissions from each of our
organisations.
We emphasise this advocacy for accountants in specified circumstances is in addition to the considerable
work being carried out in conjunction with the broader group of professional associations responding to the
Quality of Advice Review. However, alongside professional advisers who want to provide consumers with
comprehensive financial advice, there is another cohort of professional business advisers who want to find
a solution to be able to support small businesses and individuals who seek simple strategic superannuation
advice from their trusted accountant in the ordinary course of their working relationship. Currently this is
not possible due to existing licensing requirements.
Over the past two years, we have been working tirelessly to support this cohort of professionals and the
clients they seek to serve.
Our drive is consumer led and is focused on client needs for advice. The proposed model achieves this
through:





Access to affordable strategic superannuation advice
Delivery of an efficient and effective model
Use of suitably and highly qualified and regulated accounting professionals
Appropriate consumer protections

We would be pleased to further discuss this submission with you and the Treasury Secretariat.

Yours sincerely
Ainslie van Onselen
Chief Executive Officer
Chartered Accountants Australia & New Zealand
John Maroney
Chief Executive Officer
SMSF Association
Andrew Conway
Chief Executive Officer
Institute of Public Accountants

Response to section 4.6: Accountants providing financial
advice
In summary: our proposed recommendation
The issue:
Accountants should be able to provide strategic advice to their clients in relation to superannuation, which
should simply be in the ordinary course of providing a tax agent service. At present, they can’t do that due
to licensing requirements.

Why change is required:
1.

Due to escalating licensing costs, ongoing compliance costs, and the unintended consequences of the
FASEA regime, most of the estimated 1,600 members of the major accounting bodies and the SMSFA
who are authorised to provide limited advice have ceased to do so.

2.

For many members, providing strategic superannuation advice represents only a small portion of their
business and it is simply no longer viable for these members to provide this advice.

3.

Consumers need access to affordable strategic superannuation advice, which can be delivered
through an efficient and effective model, utilising suitably highly qualified professionals with adequate
consumer protections in place.

Our proposed solution:
Amend the definition of tax agent service in section 90-5 of the Tax Agent Services Act 2009 (TASA), to
allow:

a.
b.
c.
d.

A ‘qualified accountant’ (defined in s88B of the Corporations Act 2001 as a member of one of the
major accounting bodies),
who operates under a Certificate of Public Practice, and
who is a Registered Tax Agent (RTA) with the Tax Practitioners Board (TPB), and
who is either:
I. Listed on the Register or Relevant Providers as at the date the legislation is passed or within two
years prior to this date
II. Accredited as an SMSF specialist adviser to provide a service, in the ordinary course of business
as an RTA, that relates to advising on and assisting with: Calculating and making contributions to
an existing superannuation fund; or
 Establishing a pension and calculating payments in connection with a pension payable from
an existing superannuation fund; or
 Establishing or winding up an SMSF.

What we’re not asking for:


A return of the old accountants’ exemption, whereby any qualified accountant could advise on
superannuation and SMSF issues without additional training and/or consumer protections.

Detail behind our proposed recommendation
Why our recommendation makes sense:


Tax (financial) advisers (TFAs) have already been removed from the TPB and are now under ASIC’s
guidance.



We likewise believe that the small cohort of accountants who are suitably qualified (as outlined above)
should be removed from the ASIC regime and be placed under the regulation of the TPB (they are
already under TPB regulation)



This recommendation does not create an uneven playing field. This cohort of professional accountant
advisers are already practising under the tenets of being professionals: degree qualified with post
graduate accounting studies, significant mentored experience, a Code of Ethics enforced through a
rigorous quality review and discipline process, annual CPD requirements. The former FASEA regime
seeks to bring all industry participants to these levels by 1 January 2026. We believe it is in the public
interest that these qualified advisers should be able to practise in this capacity.



This measure could be adopted in advance of completion of the review.

Our recommendation seeks to remove an additional layer of regulation for a qualified accountant who only
provides a tax agent service as defined in section 90-5 of the TASA.

How consumers will be protected:


Consumer protections are strong as the accountant is required to be a qualified accountant and a
RTA, subject to more rigorous and consumer-oriented ethical standards. A comparison of the FASEA
Code of Ethics and the Accounting Professional and Ethical Standards Board (APESB) APES 110
Code of Ethics and the TPB Code of Professional Conduct illustrates that the ethical standards under
the APESB and TPB codes are more extensive and consumer-oriented than under the FASEA regime.



In addition, qualified accountants are subject to other professional and ethical standards under the
APESB, which cover a range of requirements relating to risk management, engagement, client monies
and other areas that are relevant to protecting consumers. Unlike ASIC regulatory guides, these are
mandatory in nature and are enforced by the professional accounting bodies. Please refer to
https://apesb.org.au/ for further information.



Another layer of regulatory oversight applies to all professional accounting bodies that have a
Professional Standards Scheme: the professional standards legislation administered by the
Professional Standards Councils (PSC). The ‘vision’ of the PSC is ‘protecting consumers by improving
professional standards.’ Please refer to https://www.psc.gov.au/ for further information.



The Tax Agent Services Regulations 2009 (TASR) will also prescribe that the qualified accountant
must hold an SMSF specialist advisor designation from either the SMSFA or CA ANZ or be a SMSF
specialist adviser as prescribed by the TPB. This requirement will be included in regulations and is an
integral part of the proposal.

Resources prepared and the considerable advocacy already undertaken
Who we have consulted with:
While the majority of our communication has been with Ministers Hume, Sukkar and their staff, we have
also met with both former Government and Shadow Ministers, The Treasury, ASIC, the De-regulation
taskforce, PM&C, the TPB and there has been general acknowledgement this proposed solution for some
Australian small businesses and individuals would be considered ‘non-controversial’.
We understand that with a new Government, these positions may need to be re-visited.

Resources prepared to outline our advocacy position:
Considerable resources have been developed over the past three years, many of which were prepared,

revised and/or updated at the request of Minister Hume and/or her staff.
Please find attached the following schematics and case studies that have all been circulated including to
Minister Stephen Jones and his staff and Treasurer Jim Chalmers and his staff, as well as to former Ministers
Hume and Sukkar and their respective staff:









Appendix 1: Schematic: CA ANZ, IPA and SMSFA membership breakdown as at April 2021
Appendix 2: Schematic: Considerations, outcomes and benefits of limited advice relief
Appendix 3: Schematic: Options for reform for tax agents – reducing regulatory overlap in financial
and tax services
Appendix 4: Schematic: Consumer protections to be recognised for a small cohort of accountants
Appendix 5: Case study 1: Contributions: farming business in country Australia
Appendix 6: Case study 2: Commence pension: farming business in country Australia
Appendix 7: Case study 3: Small business CGT rollover concessions and small business 15-year
exemption – establish an SMSF
Appendix 8: Case study 4: Small business unsustainable – wind up everything including an SMSF

Additional resources prepared for former Minister Hume and her staff:
Minister Hume’s office suggested it would be useful to have paragraphs drafted for inclusion into the
Financial Sector Reform (Hayne Royal Commission Response – A New Disciplinary System for Financial
Advisers) Bill 2021 (the Bill). We engaged Maddocks Lawyers to prepare the attached:


Appendix 9: Financial Sector Reform Bill provisions in respect of specific superannuation services

We also met with Minister Hume in Sydney, and at that meeting she asked us to seek the views of the
Financial Planning Association (FPA) to have our suggested draft paragraphs inserted into the Bill.
We then collectively met with the FPA in person in June 2021 at the FPA office in Sydney, and our
discussions are continuing.

Disappointment at non-inclusion into the Bill:
Following extensive work on limited licensing reforms at considerable time, cost and expense, we were
disappointed to learn that Minister Hume decided not to include our draft amendments into the Bill.

An alternative solution:
As a group of associations, we have listened to feedback from members with literally thousands of clients
who want simple strategic superannuation advice in the ordinary course of the business dealings they have
with their trusted accountant.
We approached the then Assistant Treasurer, Minister Sukkar, who supported our proposal for an
amendment to the TASA. Again, Maddocks Lawyers were engaged to help us with the wording of those
amendments and to advise on how they could be implemented, with the solution being to amend the
definition of a tax agent service in section 90-5 of the TASA by way of Legislative Instrument.
This proposal could be achieved either by way of inclusion in legislation, in TASA, or by way of regulations,
in TASR, or by way of Legislative Instrument. We have prepared drafts of all three options, which we
would be pleased to provide. Whilst a Legislative Instrument is the most expedient method, inclusion in
primary legislation would provide the most certainty. We would also be pleased to consult further on the
most appropriate method of enactment.
In order to check there were no significant oversights, our proposal was shared with the TPB in July
2021. The papers prepared for that meeting are attached:



Appendix 10: Joint Briefing paper for the TPB 26 July 2021
Appendix 11: A draft Legislative Instrument to make appropriate changes to the TASR to expand
the definition of a tax agent service for appropriately qualified accountants in strictly prescribed
circumstances.

The four case studies and four schematics outlined above were also provided, and pleasingly, the TPB had
no objections to our proposal.

Our last attempts for the previous Government to listen and act:
On 4 February 2022, a meeting was arranged with Minister Hume’s office and Minister Sukkar’s office to
again discuss the plight of accountants, who simply want to serve their clients in the ordinary course of
providing a tax agent service. At that meeting, we acknowledged the Terms of Reference for the Quality of
Advice Review had been announced by Minister Hume.
However, we again pointed out that by way of a simple Legislative Instrument – with the wording already
provided – accountants should be able to provide strategic advice to their clients in relation to
superannuation. This should simply be an extension of their tax advice. We again made it clear that this is
an entirely different issue to accountants being fully licensed and operating in the financial advice space
that the Quality of Advice Review will be reviewing.

Direct response to the three areas raised in the Issues Paper regarding
accountants
We acknowledge that at 4.6 of the Issues Paper, accountants have specifically been included.
Review of the Tax Practitioners Board Recommendation 7.2
Taken from the Issues Paper at page 28, “Recommendation 7.2 of the Review of the Tax Practitioners
Board (TPB review) recommended that the Government initiate a specific review into what advice
accountants can and cannot give in respect of superannuation and to which accountants that might apply.
In response, the Government agreed to consider the recommendation as part of the Review.”
In the content above, our submission addresses this Recommendation.

Former “accountants’ exemption”
Also, at page 28 “Up until 30 June 2016, the accountants’ exemption allowed recognised accountants to
provide advice recommending a client establish or wind up a self-managed superannuation fund (SMSF) or
acquire or dispose of an interest in a SMSF, without an AFSL. Recognised accountants included those who
were members of CPA Australia, Chartered Accountants Australia and New Zealand, or the Institute of
Public Accountants.
As accountants were not required to hold an AFSL they also were not required to comply with key
consumer protections in the AFSL regime, including disclosure requirements, obligations applying to the
provisions of personal advice to retail clients, dispute resolution mechanisms and compensation
arrangements.
There were also concerns that the exemption created an uneven playing field, which favoured accountants
over others who provided similar services and held an AFSL or who were a representative of an AFSL
holder.”
In response to these paragraphs and as outlined above in our submission:
1.

We are NOT seeking a return of the accountants’ exemption as it was then. We are seeking an
amendment to the definition of a tax agent service in section 90-5 of the TASA, to allow:
A ‘qualified accountant’ (a member of one of the three major accounting bodies)

who operates under a Certificate of Public Practice

who is a RTA with the TPB

who is on the Financial Advice Register (FAR) or within the past two years and/or is an SMSF
specialist can advise on:

‒ Calculating and making contributions to an existing superannuation fund; or
‒ Establishing a pension and calculating payments in connection with a pension payable from
an existing superannuation fund; or

‒ Establishing or winding up an SMSF
2.

Consumer protections have specifically been addressed above.

3.

Regarding an ‘uneven playing field’, arguably there is one right now, and it does NOT favour
accountants.

Accountants are already considered to be trusted professionals. They are required to complete an
approved degree, complete post graduate studies, a mentoring program, ongoing mandatory CPD and
operate under a strict Code of Ethics that is enforced.
Conversely, financial planners are striving to become recognised professionals, with a degree, mentoring,
ongoing CPD, a Code of Ethics and specific education requirements being phased in over a period
culminating on 1 January 2026. And even at that time, post graduate studies will not be essential.
This is a significant anomaly that we therefore urge the Government to consider.
Limited AFSLs
On page 29 “In place of the accountants’ exemption, a new ‘limited’ AFSL regime was established. A
limited AFS licensee can provide limited financial services, including:
•

•
•

financial product advice about SMSFs, and a client’s existing superannuation holdings, to the
extent required for making a recommendation to establish an SMSF or providing advice to a client
about superannuation contributions or pensions;
arranging to deal in an interest in an SMSF; and
class of financial product advice: superannuation products; securities; simple managed
investment schemes; general and life risk insurance products; and basic deposit products.

A limited AFS licensee is required to comply with the other relevant requirements of the Corporations Act
2001, including key consumer obligations, but are subject to lower levels of financial reporting obligations
where they do not handle client money.
Limited licensing has simply not worked, and the majority of the Limited AFSLs have been wound up.
This can be attributed to the following two main reasons:
1.
2.

High and escalating costs such as licensing, compliance, PI Insurance, ASIC fees, additional CPD and
studies.
The unintended consequences of the FASEA regime, whereby the Code of Ethics conflicts with the
authorisations allowed under a limited AFSL, the exam was not relevant, the CPD is unrelated to this
area of practice and the worst impact of all, studies to gain a limited AFSL were not recognised, so this
cohort of members were being asked to complete yet further unrelated studies.

How do we draw qualified accountants, who have left the industry, back into the
space?
Many members have left the FAR – how do we get them back to provide simple strategic
superannuation advice to their clients before it’s too late?
There has been a steady decline in the recognition the former Government has given to accountants in this
space and as outlined above, the decline has been exacerbated by the implementation of the FASEA
reforms, which revolved around ‘traditional’ financial planners. We have seen a steady decline in the
number of accountants practising in advice resulting from these reforms, which is to the detriment of
consumers.
In addition, in December 2021, the former Government announced new proposed qualification and
education pathways for financial advisers. Unfortunately, by then, it was too little too late, as members who
had to do further studies, complete the FASEA exam and fulfil FASEA’s CPD requirements had had
enough, and had been removed from the FAR.
If our proposed Legislative Instrument had at least been considered, and if the proposed education
pathway had been announced prior to December 2021, it is likely we would have retained more members
on the FAR.
Given accountants have done so much to assist their clients and the economy during the COVID
pandemic, all we are asking for is a fair go as clients are continually asking for simple superannuation
advice from our members.
We now respectfully request that this Review and the new Labor Government urgently considers our
recommendations. We ask that suitably qualified accounting professionals with added conditions be able to
provide advice in limited specific areas of superannuation without the need for an AFSL, so as to meet
existing considerable consumer advice needs.
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Financial Sector Reform (Hayne Royal Commission
Response—A New Disciplinary System for Financial
Advisers) Bill 2021
IPA / CA ANZ / SMSFA proposed amendments to the draft Bill for the purpose of reforming the
regulation of certain superannuation related advice provided by appropriately qualified accountants.
Amendments to:

Tax Agent Services Act 2009
The following amendments should be included in the draft Bill after what is section 119 in the
exposure draft Bill.

XX

Section 90-5
Insert:
(1A)

XX

The Board may, by legislative instrument, specify that another service is a tax
agent service.

Section 90-5
Insert:
(3)

A tax agent service is any service provided by:
(a) a *qualified accountant that relates to advising on and assisting with:
(i) calculating and making a payment of any contribution to an existing
*superannuation fund or a *self-managed superannuation fund; or
(ii) establishing a *pension and calculating payments in connection with a
pension payable from an existing *superannuation fund or a *selfmanaged superannuation fund; or
(iii) establishing a *self-managed superannuation fund; or
(iv) winding up a *self-managed superannuation fund; and
(b) an individual that meets the requirements prescribed by regulations or
specified by the Board by legislative instrument for the purposes of this
subsection.
Note:

(4)

Contributions in sub-paragraph 90-5(3)(a)(i) takes its meaning in accordance with tax
laws from time to time.

In subsection 90-5(3):
(a) pension has the same meaning as in the Superannuation Industry
(Supervision) Act 1993; and
(b) qualified accountant has the same meaning as in the Corporations Act
2001; and
(c) self-managed superannuation fund has the same meaning as in the
Superannuation Industry (Supervision) Act 1993; and
(d) superannuation fund has the same meaning as in the Superannuation
Industry (Supervision) Act 1993, but does not include a *self-managed
superannuation fund.

No amendment is required to the Corporations Act 2001 because of the operation section 766B(5)(c).

Appendix 10
Joint Briefing Paper: Tax Practitioners Board (TPB) - 26 July
2021





Calculating and making contributions to an existing superannuation fund; or
Establishing a pension and calculating payments in connection with a pension
payable from an existing superannuation fund; or
Establishing or winding up an SMSF

This amendment will have the effect of removing an additional layer of regulation for a
qualified accountant who only provides a tax agent service as defined in section 90-5, from
the financial advicesystem under the Corporations Act 2001 and Corporations Regulations
2001.
Consumer protections will be strengthened by requiring the accountant to be a qualified
accountant andan RTA. A comparison of the FASEA Code of Ethics and the Accounting
Professional and Ethical Standards Board (APESB) APES 110 Code of Ethics and the TPB
Code of Professional Conduct illustrates that the ethical standards under the APESB and TPB
codes are more extensive and consumer-oriented than under the FASEA regime.
In addition, qualified accountants are subject to other professional and ethical standards
under the APESB, which cover a range of requirements relating to risk management,
engagement, client moniesand so on. Unlike ASIC regulatory guides, these are mandatory in
nature and are enforced by the professional accounting bodies. Please refer to
https://apesb.org.au/ for further information.
Another layer of regulatory oversight to which all of the professional accounting bodies, which
have a Professional Standards Scheme, are subject to is the professional standards legislation
administered bythe Professional Standards Councils (PSC). The ‘vision’ of the PSC is
‘protecting consumers by improving professional standards.’ Please refer to
https://www.psc.gov.au/ for further information.
The Tax Agent Services Regulations 2009 will also prescribe that the qualified accountant must
hold an SMSF specialist advisor designation from either the SMSFA or CA ANZ or be a SMSF
specialist adviseras prescribed by the TPB. This requirement will be included in regulations and
is an integral part of the proposal.
Stakeholder consultations:
We have met with both Government and Opposition Ministers, The Treasury, ASIC, the Deregulation taskforce, the Office of PM&C and there has been uniform acknowledgement this
proposed solution for Australian consumers is considered ‘non-controversial’. Major industry
groups have provided bipartisan support with no significant objections.
Our ask of the TPB:
To consider and assess our proposal; and if there is agreement, to implement the measures through the
most appropriate means available to the TPB.
We have proposed that the measures could be introduced through amendments to the TASA and TASR;
or through the TASR alone. We refer to the draft amendments which have been prepared by Maddocks
Lawyers and provided with this briefing. There may be other options which we have not considered so in
this regard, we are happy to be guided by the TPB.
The issue we are seeking to address is based on the needs of Australian consumers to obtain competent
and affordable advice from their chosen professional adviser. We believe that our proposal aligns with
the policy objectives underpinning the recommendations of the TPB Review and especially, the pursuit of
appropriate deregulation whilst ensuring consumer protection.
We welcome the opportunity for further discussion if the TPB and TPB Board believe there is merit in our
proposal.
Other documents:
Series of four schematics and four case studies.

Appendix 11

Draft Legislative Instrument - To make appropriate changes
to the TASR to expand the definition of a tax agent service
for appropriately qualified accountants in strictly prescribed
circumstances

Draft Legislative Instrument
The proposed legislative instrument is made pursuant to the Tax Agent Services Regulations 2009:

Requirements for providing a tax agent service
(1)

(a) The Board may, by legislative instrument, specify that another service is a tax agent
service.
(b)

(2)

For the purposes of regulation 13A of the Tax Agent Services Regulations 2009, the
following services are specified as tax agent services for the purposes of the Tax Agent
Service Act 2009 when provided at the same time as services that are, other than
because of this instrument, tax agent services for the purposes of the Act.

A tax agent service is any service provided by:
(a)

a qualified accountant that relates to advising on and assisting with:
(i) calculating and making a payment of any contribution to an existing superannuation
fund or a self-managed superannuation fund; or
(ii) establishing a pension and calculating payments in connection with a pension payable
from an existing superannuation fund or a self-managed superannuation fund; or
(iii) establishing a self-managed superannuation fund; or
(iv) winding up a self-managed superannuation fund; and

(b)

an individual that meets the requirements prescribed by regulations or specified by the
Board by legislative instrument for the purposes of this sub-section;

and

(c)

is provided in the ordinary course of the individual’s business at the same time the
individual is providing any tax agent service described in subsection 90-5(1) of the Act;
and

(d)

when it is provided, the entity provides to a person receiving the service a memorandum
that:
(a)

sets out the other tax agent services that were provided with the service;

(b)

sets out the services that were provided that are tax agent services as a result
of this instrument; and

(c)

includes a recommendation that the person receiving the services obtains the
advice of a holder of an Australian Financial Services Licence in respect of
other aspects of their interest in a superannuation fund, self-managed
superannuation fund or pension.

(3)

For the purposes of subsection 90-5(3)(b) of the Act, the following are the requirements for the
purposes of subsection 90-5(3) of the Act:
(a)

the individual is a qualified accountant who holds a Certificate of Public Practice or
equivalent issued by either Chartered Accountants Australia and New Zealand,
Institute of Public Accountants or CPA Australia; and

(b)

the individual is a Registered Tax Agent pursuant to the Tax Agent Services Act
2009; and

(b)

either:

(4)

(i)

the individual is listed in the Register of Relevant Providers as at the
date of the commencement of subsection 90-5(3) of the Act or within
two years of this date; or

(ii)

the individual is accredited as an SMSF specialist advisor by Chartered
Accountants Australia and New Zealand or SMSF Association Limited
at the time the individual provides a tax agent service of the kind
referred to in subsection 90-5(3)(a) of the Act; or

(iii)

the individual meets any SMSF specialist accreditation requirements
specified by the Board by legislative instrument under subsection 905(3)(b) of the Act.

For the purposes of this instrument:
(a)

Act means the Tax Agent Service Act 2009.

(b)

contribution means payment by a person that increases the benefit of a person in respect
of a superannuation fund or a self-managed superannuation fund other than a payment
in the form of income of the superannuation fund or self-managed superannuation fund;
and

(c)

financial service licensee has the same meaning as in the Corporations Act 2001; and

(d)

pension has the same meaning as in the Superannuation Industry (Supervision) Act
1993; and

(e)

qualified accountant has the same meaning as in the Corporations Act 2001; and

(f)

Register of Relevant Providers has the same meaning as in the Corporations Act 2001.

(g)

self-managed superannuation fund has the same meaning as in the Superannuation
Industry (Supervision) Act 1993; and

(h) superannuation fund has the same meaning as in the Superannuation Industry
(Supervision) Act 1993, but does not include a *self-managed superannuation fund.

