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9 February 2024

Retirement Advice and Investment Division
Treasury

Langton Cres

Parkes ACT 2600

Email: retirement@treasury.gov.au

Dear Sir/Madam,
SMSF ASSOCIATION SUBMISSION — RETIREMENT PHASE OF SUPERANNUATION

The SMSF Association welcomes the opportunity to provide this submission in response to the
Government’s discussion paper on the Retirement Phase of Superannuation. Quite naturally,
superannuation policy has until now focussed on accumulation. This has been necessary, particularly
in the context of what could be viewed as transitional phase of the superannuation guarantee system.

The system now approaches an important maturity milestone, and we will start to see for the first
time, people retiring who have benefited from compulsory superannuation throughout their entire
working life.

The current system is highly complex and laden with jargon which makes it difficult for many
consumers to engage with and understand. Some good foundation policies are present within the
system, and others are yet to be legislated. These need to be given time to make their mark and deliver
measurable benefits and outcomes.

It could be said that superannuation suffers from an identity crisis. It is not well understood by many
consumers, is complex and difficult to engage with. It has its own language and terminology that is
not intuitive. This is coupled with the fears of retirees about longevity risk and the need for good
quality advice in an environment where advice is difficult to access and becoming increasingly
unaffordable for many ordinary Australians. Yet the need for advice has never been greater as the
superannuation system starts to deliver on the original policy intent.

The discussion on the delivery of professional advice by suitable qualified professionals needs to
continue and must be broadened.

A greater focus must be placed on member engagement and education, underpinned by quality tool
kits and calculators. This will assist members to better understand and engage with their
superannuation. In turn, a better understanding of their personal income needs throughout the
retirement income life cycle.


mailto:retirement@treasury.gov.au

The retirement income covenant is in its early stages and has not had sufficient time to achieve its
policy objectives and deliver measurable outcomes. The benefits of the covenant will truly start to be
realised once superannuation funds are able to have real conversations with their members and
provide to them the advice needed under a limited advice framework.

Once legislated, tranche 1 of the Quality of Advice Review recommendations will take time to have
any measurable impact. Funds will need time to on board new advice systems and services, and to
deliver advice to a sufficient number of members to start to have any meaningful impact.

The retirement income covenant and access to advice are both important levers in the broader
superannuation system. We expect they will have a measurable impact in time. Advised clients will
have greater confidence and are generally more engaged. For that reason, we support the retention
of choice and flexibility in the system, to allow for client’s individual circumstances to be catered for.
Through advice and education, we would expect to see a dynamic shift in benefit draw down rates
towards income needs and the adoption of recognised, international best practices.

We would caution Government against introduction of policies that mandate and remove choice. The
accumulation phase of superannuation took time to mature and achieve its long-term policy
objectives. Current policies on the retirement phase of superannuation need sufficient time to make
their mark. Attempts to accelerate or force policy outcomes risks poor outcomes for retirees, may
instead discourage engagement with superannuation, result in poor product design or increased
reliance on Government aged pension.

We do however support innovation and the modernisation of the retirement income system. A system
that considers the broader retirement ecosystem and the individual needs and circumstances of
retirees. One that provides genuine choice for retirees. Superannuation is just one component of the
retirement income system. Policy development must consider the impacts it will have across the
retirement system. A silo approach to policies here is no longer sustainable and adds further
complexity.

We welcome the opportunity to further discuss our submission. Please do not hesitate to contact us.

Thank you again for the opportunity to provide this submission.

Yours sincerely,

Peter Burgess
Chief Executive Officer
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About the SMSF Association

The SMSF Association is the peak body representing the self-managed superannuation fund (SMSF)
sector which is comprised of over 1.1 million SMSF members and a diverse range of financial
professionals servicing SMSFs. The SMSF Association continues to build integrity through professional
and education standards for advisers and education standards for trustees. The SMSF Association
consists of professional members, principally accountants, auditors, lawyers, financial advisers, and
other professionals such as tax professionals and actuaries. Additionally, the SMSF Association
represents SMSF trustee members and provides them access to independent education materials to
assist them in the running of their SMISF.

Our Beliefs

e We believe that every Australian has the right to a good quality of life in retirement.
e We believe that every Australian has the right to control their own destiny.

e We believe that how well we live in retirement is a function of how well we have managed our
super and who has advised us.

e We believe that better outcomes arise when professional advisors and trustees are armed with
the best and latest information, especially in the growing and sometimes complex world of
SMSFs.

e We believe that insisting on tight controls, accrediting, and educating advisors, and providing
accurate and appropriate information to trustees is the best way to ensure that self-managed
super funds continue to provide their promised benefits.

e We believe that a healthy SMSF sector contributes strongly to long term capital and national
prosperity.

e We are here to improve the quality of advisors, the knowledge of trustees and the credibility and
health of a vibrant SMSF community.

e We are the SMSF Association.
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Foreword

The SMSF Association welcomes the opportunity to put forward this submission in response to the
Treasury Discussion Paper — Retirement phase of superannuation.

In response to this discussion paper, we formed a working group of members comprising experienced
advisers and technical specialists who support advisers. The working group provided valuable insights
about the shortcomings of the current regime, the issues and challenges being confronted by many
retirees, and how the adviser community is responding to those challenges.

What was evident, is advised clients will often utilise a range of options available to them. The strategy
implemented will be driven by their individual circumstances, such as their required income and
capital needs, home ownership status, any personally held investments and the value of the
superannuation benefits.

Other observations highlighted the impact of a range of systemic issues that unnaturally result in
pension benefit payments that skew towards the minimum percentage rates. These are a by-product
of the operation of the transfer balance cap regime, and the inability for some to access professional
financial advice.

For SMSFs, around 44% of benefits are paid to members as lump sums®. These coupled with other
income sources, such as home equity schemes need to be considered collectively, to better
understand the broader retirement income system and behaviours of retirees.

Another driver for what is perceived as nest egging, is the desire to self-insure for a range of significant
future life events. This includes illness, aged care, and housing security.

Crucially, we received strong feedback that there is a very real need for good quality information and
member education, toolkits, and calculators to assist retirees to understand their income needs at
retirement and into the future. This will go a long way to alleviating the fear and uncertainty that quite
naturally and understandably arises around longevity risk. Better access to quality professional advice
would likely have a substantive, beneficial impact on retirement income outcomes for retirees.

In response to the outcomes of this consultation, we would encourage Government to take a
measured and consultative approach before moving into solution mode. There are several elements
either in their infancy or yet to be legislated that will need time to mature. We particularly refer to
the retirement income covenant and the proposed Quality of Advice Review Tranche 1 reforms. These
will take time to gain traction and provide any reliable data on the long-term impacts and outcomes.

We also encourage policy design that is sector neutral. Different legislative outcomes should be
strongly discouraged. It must only be considered where it is fundamental to the delivery of equitable
treatment under the law due to the unique characteristics that apply across the sector participants.

The SMSF Association has long held the view that consumer choice is a paramount element of
superannuation. This is achieved through a robust superannuation sector with a range of participants
and products to meet the varied needs of individual consumers. We support inclusive policies that
appropriately consider and balance the needs of all, across the diverse range of sector participants.

! Australian Taxation Office, Self-managed superannuation funds: A statistical overview 2021-22, (Report, 6
February 2024) Table 10 ‘Distribution of total SMSF benefit payments by benefit type’ <
https://data.gov.au/data/dataset/self-managed-superannuation-funds >.
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Table of Abbreviations

Abbreviation of Terms

Abbreviation | Definition
AFE Applicable Fund Earnings
APRA Australian Prudential Regulation Authority
ATO Australian Taxation Office
NCC Non-concessional Contribution
NOI Notice of Intent
RIC Retirement Income Covenant
SG Superannuation guarantee (payments)
SMSF Self managed superannuation fund
TBA Transfer Balance Account
TBAR Transfer Balance Account Report
TBC Transfer Balance Cap
TSB Total Superannuation Balance
TTR Transition to Retirement

Abbreviation of Legislation

Abbreviation | Definition
ITAA97 Income Tax Assessment Act 1997 (Cth)
SGAA Superannuation Guarantee (Administration) Act 1992 (Cth)
SISA Superannuation Industry (Supervision) Act 1993 (Cth)
SISR Superannuation Industry (Supervision) Regulations 1994 (Cth)
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1. Supporting members to navigate retirement income

1.1 Retirement income ecosystem

Planning for retirement is complex and involves many elements and is not the exclusive domain of
superannuation. Superannuation only represents one element. Future policy decisions on
superannuation cannot be considered in isolation of the other constituent parts of the retirement
ecosystem. It must be included in a wider retirement and aging policy framework. A silo approach risks
policy misalignment and the addition of further complexity, to an already complex system.

1.1 Simplification
Superannuation is made more complex that it need be with its many caps, rules, and tests. These are
all then underpinned with its complex language and terms that are not intuitive or engageable.

Simplification, removal of red tape and complexity would be beneficial to consumers. It would add
efficiencies to the system, better supporting the superannuation sector to provide products, services,
and advice to members and clients.

Please refer to Section 4 ‘Other Issues’ for further discussion on specific issues we have identified.

1.2 Education and Member Engagement

Superannuation is largely misunderstood and highlights the need for better financial education.
Budgeting and retirement income needs are not always well understood. Particularly for those
individuals who are not supported by a qualified, professional adviser.

Greater access is also needed to quality toolkits and calculators. Access to stochastic retirement
income calculators will be an essential tool to assist retirees to better understand their retirement
income needs and what their income looks like not only for today, but into the future.

1.3 Retirement Income Covenant

With its introduction on 1 July 2022, the retirement income covenant (‘RIC’) is still a relatively new
element of superannuation policy. Many Funds are still finding their feet and exploring ways to best
engage with members to fulfill their obligations under the RIC. The next logical step, and crucial
element missing, is advice to members. We note the policy framework for superannuation funds to
provide a form of limited advice to members is being considered as part of the Quality of Advice
Review Tranche 1 reforms.

Further discussions on the RIC is included in other elements of this paper.

1.4 Self Managed Superannuation Funds
1.4.1 Retirement Income Covenant

SMSF members and trustees are one and the same. They do not have the same arm’s length
relationship to that of an APRA fund trustee and the classes or sub-classes of members that need to
be considered in their retirement income strategies. Therefore, the ability to formulate and give effect
to a broad strategy that is not intended to be member specific, or advice to members, becomes
problematic.
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Given that most SMSF trustees approaching or in retirement are highly engaged and actively involved
in the management of their superannuation and retirement savings, the addition of the RIC measure
for SMSFs would add cost and complexity to the administration of an SMSF for little benefit or gain.

Several components of the retirement income covenant are addressed within the existing investment
strategy covenant, including risk, liquidity, investment objectives, cashflow requirements, and
diversification. This can be documented at either the fund or the individual member level.

A RIC would likely broaden the scope of the audit undertaken by the ASIC approved SMSF auditor.
Given that the covenant is to consider holistic retirement income considerations that encapsulates
income sources both inside and outside the superannuation system, and the determination of
members retirement income needs, auditors may need to consider information or matters external
to the superannuation fund in determining whether the trustees have complied with the retirement
income strategy.

We have historically seen Regulator compliance activities and education campaigns that have lifted
the quality and standard of SMSF investment strategies. A similar process could be adopted here, to
educate trustees and ensure that they are considering the income needs of the members in the fund.

1.4.2 Role of Regulators

Clients who have a relationship with a financial adviser will be actively engaged in discussions on their
future income needs, and the various milestones to meet their goals. This applies equally to those
who are members of a SMSF or an APRA fund.

Individuals who are not advised will rely on nudges or communications received from their APRA fund
trustees. There is also an opportunity for the ATO to engage with taxpayers to reinforce that
messaging, ensure nudges are occurring for any unadvised SMSF members or individuals who do not
have a superannuation account. For example, there may be those who have pension fund interests
in overseas jurisdictions but have not taken advice or steps to address their needs.

Simple direct comms from the ATO to members at different hurdle points, such as various ages could
assist in flagging some of the things they should be thinking about. It is also important, to encourage
members to seek advice from a suitable qualified professional.

As a professional association representing the interests of the SMSF sector, we see an opportunity for
us to play an educative role with SMSF trustees who do not have a relationship with a financial adviser.
Flagging key milestones and things they need to consider whist encouraging them to seek professional
advice.

1.4.3 Access to Advice

Changes impacting the financial advice profession has meant that there are significantly reduced
numbers of financial advisers remaining in the system. Of concern are future adviser numbers with
the ongoing financial burdens including the ASIC industry funded financial adviser levy, the addition
of the compensation scheme of last resort levy, professional indemnity insurance premiums and rising
business operating costs.

We have an emerging advice gap, with many advisers limiting the number of clients they advise. Only
clients with certain characteristics will fit their business model. This means that many individuals who
were previously advised may no longer have access to an adviser.
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To bridge that gap, the Quality of Advice Review recommended the introduction of a limited advice
model for fund trustees. The objective being the enhanced servicing of, and advice given to APRA
superannuation fund members.

This has however created a divide, as those in the middle will unlikely be able to access quality
professional advice. This is a significant issue for unadvised SMSF trustees.

Accountants have an important role to play in providing advice to SMSF members. To do so, they need
an urgent, legislative solution. Accountants have been overlooked by the Quality of Advice Review,
despite being in scope. As a result, they have not been considered in the proposed package of reforms
from Government.

This is an issue we have consistently raised with Government and Treasury, and we look forward to
continuing our discussions on crucial reforms for accountants and the provision of limited advice. A
legislative solution is needed to remedy the legislative misalignment between the provision of
accounting and tax agent services, and financial advice. There is also a need for a fit for purpose
licensing regime for qualified accountants. The limited licensing model is a dying model. It is not fit for
purpose and most accountants, regardless of their qualifications, are unable to enter the advice
regime due to the operation of the professional year.

Appropriately qualified accountants have a role to play in helping to fill the advice gap that exists
between financial advisers and the proposed advice regime that will apply to APRA regulated
superannuation funds. This vital middle ground has been overlooked throughout the Quality of Advice
Review, and financial advice reform agenda that has followed. This is despite the recommendations
of the James Review, and the progress of other James Review recommendations through the
Governments current policy agenda.

We therefore encourage Government to escalate this issue and include it as a policy priority. The
adequacy of superannuation savings at retirement varies significantly. Clients who wish to access
quality financial advice, on a range of issues, including Centrelink benefits such as the Age Pension or
simple superannuation pension advice are inhibited in doing so, due to the cost of financial advice.

Not all clients who wish to seek financial advice will have access to a licensed financial adviser.
Accountants can play a valuable role in improving financial literacy and often have a deep knowledge
of their clients finances and family circumstances. They also have a vital role to play in addressing
crucial structuring and tax related matters. The grey line that exists between what constitutes the
provision of a tax agent service and financial advice therefore needs urgent remediation.

2. Supporting funds to deliver better retirement
income strategies

2.1 Retirement Income Covenant

The retirement income covenant is still a relatively new lever within the superannuation system and
is yet to reach its full potential. As such it is too soon to measure its efficacy or any direct outcomes
from its implementation. This will need to be carefully monitored and measured over time.
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Further, the proposed expansion of advice services to fund trustees under the Quality of Advice
Review proposed reforms are yet to be legislated or implemented. This will be an important element
alongside member education, quality calculators and toolkits. Each of these elements individually has
a role to play. More importantly, they are complimentary, each supporting the other in achieving
better outcomes for members.

Retirement Income
Covenant

Advice Services

Retirement
Income
Outcomes

Member Education Member Directed
Services and Calculators and
Information Toolkits

2.2 Focus on Income Needs in Retirement

We agree that the conversation needs to shift from minimum pension draw down amounts to real
discussions on actual income and capital needs in retirement. This is an individual need and will
depend on a broad range of personal factors. For clients who are advised, the kind of analysis is
undertaken with informed discussions held with clients and formal advice structured accordingly.

The tools required to reframe essential conversations with retirees on income needs in retirement are
set out in section one. However, there are systemic issues and the inherent biases that need to be
included in this discussion and better understood.

The Retirement Income Review recommended a replacement benchmark of 65-75% of disposable
income as a measure of adequacy in retirement.? As a benchmark this provides a sound foundation
for discussions on the income required in retirement. This should become a feature of fund materials
and member engagement. This will in turn frame discussions on the capital needed to support that
income and the sources of income, both inside and outside of superannuation.

2.2.1 Transfer Balance Cap Bias and Barriers

The operation of the TBC introduces inherent biases, risk, and practical considerations into the
discussion on pension draw down rates.

Where a member wishes to commence an account-based pension, or revise the drawdown rate of an
existing pension, the operation of the TBC must be considered.

2 Retirement Income Review (Final Report, July 2020) 167.
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Pension payments do not reduce the amount recorded on an individual’s TBA. However, a lump sum
withdrawal has the effect of reducing the TBA balance, as it is capital withdrawn from the pension
interest.? This then becomes a risk management issue for the APRA funds, who may refer a member
to receive financial advice prior to the implementation of their request to withdraw a lump sum from
their pension interest instead of increasing their pension payment.

The underlying policy of the TBC is to limit the tax concessions available to members in the draw down
phase of the superannuation lifecycle who commence retirement phase income streams. A direct
outflow of the operation of the TBC and TBA is the shaping of draw down behaviours. When we use
the SMSF sector as a case study, there is no question a material amount of lump sum withdrawn are
a direct consequence of the operation of the TBC and TBA rules, and also those who are drawing
additional sums from accumulation interests that exceed the transfer balance cap.

In the 2021-22 financial year, benefits totalling $36.5 billion were paid out of the SMSF sector.? This
increased 20% from the previous year, where $30.4 billion in total benefit payments were made. Of
the benefits paid in the 2021-22 year 54.4% were income streams, 44.2% lump sums and 1.5%
transition to retirement benefits.®

Refer to the table below:®

40,000

30,000
20,000
10,000

0

28 2019 2020 2021 2022

Financial year

Value of payment ($m)

I Income stream B Lump sum B Transition to retirement

What this also illustrates is the singular focus on pension benefits. An examination of all benefit
payments is needed alongside member behaviours.

3 Credits to a transfer balance account are discussed in ITAA97 s 294-25 and debit transactions in ITAA97 s 294-
80.

4 Australian Taxation Office, Self-managed superannuation funds: A statistical overview 2021-22, (Report, 6
February 2024) Table 10 < https://data.gov.au/data/dataset/self-managed-superannuation-funds >.

5 Australian Taxation Office, Self-managed superannuation funds: A statistical overview 2021-22, (Report, 6
February 2024) Table 10 ‘Distribution of total SMSF benefit payments by benefit type’ <
https://data.gov.au/data/dataset/self-managed-superannuation-funds >.

6 Australian Taxation Office, Self-managed superannuation funds: A statistical overview 2021-22, (Report, 6
February 2024) Table 10 ‘Graph 4: Benefit payments from SMSFs by type and total, 30 June 2018 to 2022’ <
https://data.gov.au/data/dataset/self-managed-superannuation-funds >.
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2.2.2 SMSF Trustees Access to Advice

For members of SMSFs, their accountant is responsible for the preparation of the fund’s annual
accounts and member statements. As part of that process, they will inform the client of their minimum
draw down amount for the following financial year. This is essential in ensuring that the pension
satisfies the minimum pension drawdown conditions. Failure to satisfy these requirements result in
the pension failing, and the tax-free status of that member interest in the fund being lost. As a result,
all of the fund income, including capital gains tax on the disposal of fund assets, that was previously
tax free, will be wholly taxable in the fund. This is often determined after the end of the financial year
when the financial statements for the fund are being prepared, providing no opportunity for
rectification.

Unless the accountant is licensed to provide financial advice, they are unable to provide any personal
advice to their clients. They are strictly limited to the provision of factual information only. Many
trustees would like to be able to discuss how much they should be drawing from their pension account
each year with their accountant. The limitation to the calculation of a minimum pension payment
alone does not benefit clients and acts as a form of confirmation bias around minimum pension
payments.

SMSF members would also like to better understand the impacts of drawing various amounts and
would welcome comparative analysis, benefiting from scenario planning which would include
elements such as cash flow needs, tax impacts, and longevity considerations from their accountants.
As this kind of professional service would likely constitute the provision of personal financial advice, it
is a service that is prohibited under the financial services regime and licensing requirements.

2.2.3 Income Source Mixes

When engaging with our member working group it became apparent that there are a broad range of
strategies to provide income in retirement. They have observed an increase in the use of home equity
schemes, particularly at the early stage of retirement. This provides essential top up income to meet
their income needs where their superannuation may not be enough to meet their long-term income
needs alone.

3 Making lifetime income products more accessible

3.1 Flexibility and Choice

We would caution against the introduction of compulsion or default products and benefit structuring.
This could result in detrimental outcomes for individuals when considering their unique and specific
circumstances.

We would support the option of a broader suite of products being available to members. However,
this needs to be facilitated via a robust consultation and advice process.

It will take time to monitor the real impacts of the retirement income covenant. Noting that the
introduction of advice delivery from superannuation funds needs time to be legislated, on boarded
and suitable operative time to measure the real impacts.
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One of the key benefits of the SMSF sector is the level of engagement by members in their
superannuation. In many ways, the nature of an SMSF has meant that the sector is ahead of the curve
and provides a useful case study. We would expect a greater focus on educating superannuation
members on financial matters, access to good information, RIC nudges coupled with some form of
advice (either fund direct or financial advice), would have a substantive, positive impact.

3.2 Innovation and New Product Design

We welcome product innovation and greater choice for consumers. However, choice and flexibility
must be retained. Compulsion on the structuring of retirement benefits should be avoided. The needs
of individuals are unique and must be treated and considered accordingly.

The lessons of the past must also be carefully heeded. The issues arising from legacy term and lifetime
pension products remain and need an urgent legislative solution.” With this front of mind, any new
products must consider, and clearly set out the available exit strategies and options available to
members. Noting the ability to rollover to a similar product alone would not be considered an
adequate response.

Those with older style market linked pensions are prohibited from commuting their pension account
unless that commutation is to facilitate the rollover of benefits for the commencement of a new
market linked pension. The issue here is the low number of providers in the market to facilitate
rollovers. Access to these products is needed for those seeking to wind up their SMSF which holds the
original market linked pension interest. Further restrictions are imposed in the market, such as
minimum balance requirements. These minimum balance requirements are often unable to be met
due to the age of the original pension account.

We would caution that the design of alternative products does not guarantee their success. Of concern
would be the impacts to those that enter such products, which are later found to be unsustainable or
marketable. A reasonable solution and exit strategy would need to be considered as part of the core
product design parameters.

4 Other Issues

This consultation process provides the opportunity to consider other issues that need to be
progressed, reviewed, or reformed. Doing so will improve outcomes, accessibility and engagement
with superannuation and the associated retirement benefits.

Some of the key issues and opportunities we have observed are set out below.

4.1 Receiving contributions — Members aged 65 years and over

The integrity measures embedded in the superannuation guarantee system are vital at protecting
employee entitlements and in ensuring that the system operates as intended. However, the operation
of the superannuation guarantee system can create additional costs, administration, and complexity
for older members, particularly those aged 65 years and over.

The work patterns and participation rates of older Australians are changing, with many more
continuing or re-engaging with the workforce:

7 Refer to 4.8.1 Legacy Pension Amnesty.
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Australians are increasingly working to older ages. In January 2018, Australians aged
65 and over had a workforce participation rate of 13% (17% for men and 10% for
women), compared with 8% in 2006 (12% for men and 4% for women). In 2016, 6% of
centenarians were still working.®

Currently, members cannot elect to receive their superannuation guarantee benefits as a direct
payment or as a component of their salary and wages. This is despite a nil cashing condition having
been met.® Nor can they elect to have these contributions added directly to their pension account.

Members who have commenced pensions will be required to hold an additional accumulation account
to receive their SG contributions. This results in additional fees paid from an account they did not wish
to acquire in the first place. It is inefficient, costly, and impracticable, given these individuals have full
access to all of their superannuation benefits.

4.1.1 Receiving Superannuation Guarantee Payments

Where an individual decides to continue employment in some capacity, or later seeks to reengage
with the workforce (often as casual or part-time employment), their employer is still required to
contribute SG to their nominated superannuation fund. This is despite having wholly met a condition
of release.

Where a pension has been commenced, the member will require a separate accumulation account to
receive the SG contributions. No alternative is available to those who would prefer to not have the
amounts directed to their superannuation account. This should be a choice. Noting no age limit applies
to SG with payment compulsorily required to be made by the employer to the employee’s nominated
superannuation account.

Members have reported scenarios where clients in their 80’s have continued to work part-time. These
clients have stated that they don’t want to receive the SG payments as superannuation contributions
and would prefer to instead receive the SG proceeds as salary and wages.

A mechanism is currently available for those with more than one source of employment and where
the SG from all sources would result in excess concessional contributions. Here the individual may
elect to not receive SG from one or more employers, so long as they receive SG payments from at
least one.°

A similar opt out system could apply here for those aged 65 years and over. By default, the employer
is required to pay the SG amounts to the employees nominated superannuation fund. An application
process would allow the employee to make an election with the Commissioner of Taxation to not
receive SG payments. The Commissioner then issues a SG short fall exemption certificate!® to the
employer. Amounts that relate to SG would instead need to be paid to the individual alongside their
salary and wages.

8 Australian Human Rights Commission, What’s age got to do with it? (Report, 14 September 2021) 101,
quoting Australian Bureau of Statistics, 2071.0 — Census of Population and Housing: Reflecting Australia —
Stories from the Census, 2016 (Web Page, 23 May 2019) ABS Table Builder data
<https://www.abs.gov.au/AUSSTATS/abs@.nsf/ Lookup/2071.0Main+Features100012016?0OpenDocument>.
% Superannuation Industry (Supervision) Regulations 1994 (Cth) sch 1, item 106. A nil cashing restriction applies
once a member has reached aged 65 years.
10 Superannuation Guarantee (Administration) Act 1992 (Cth) s 19AB.
11 A similar example is available in Superannuation Guarantee (Administration) Act 1992 (Cth) s 19AA.
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Those who wish to receive the SG contribution in the usual way may continue to do so. No further
action should be required, with an opt in requirement to apply for those who chose not to receive SG
amounts inside superannuation.

4.1.2 Receiving contributions to an existing pension interest

Individuals in a similar situation to that outlined above may instead wish to have SG amounts added
directly to their pension account. Doing so removes the need for duplication of superannuation
accounts and the associated costs and provides a practical and efficient method for those who wish
to retain their SG payments inside the superannuation system.

However, there are several practical issues that arise because of current operative provisions of the
ITAA97. One is the reporting obligations arising from the TBAR regime and the other is the operation
of the proportioning method for pension accounts.

Operation of Current Law

Under the current law, a member wishing to add the SG amounts received to a pension account, must
either create a second pension account, or cease their existing pension, roll the proceeds to their
accumulation account and then commence a new pension interest with the combined proceeds.

This can be detrimental to the member and result in a range of costs:

e The cost of administration

e Duplication of product fees

e Advice fees

e Risk of market movements

e Failure to meet the required minimum pension payment prior to the commutation of the
pension account results in the loss of the pension concessions.

Transfer Balance Account Reporting (TBAR)

TBAR is the mechanism by which amounts moved into a retirement phase pension interest are
reported and recorded in an individual’s TBA. The TBA is used to determine an individual’s TBC and
how much TBC is available to them or to flag any excess cap amounts.

Each time capital is moved into a retirement phase pension, it is a reportable event under TBAR. If
contributions were permitted to be added to an existing pension interest, the contribution amount
(net of tax) would be reportable. Under current law, this would mean that the pension fund receiving
the SG contributions would need to report each contribution, net of tax, as capital added to a pension.

TBAR reporting cycles will be linked to the SG payment cycle which will be at least quarterly. Some
employers may pay more frequently, such as monthly. The payment frequency would increase if the
proposed pay-day superannuation reforms were legislated in the future. This would create significant
administrative burden for the administration of all superannuation funds.

A simple solution to overcome this issue would be to exclude superannuation guarantee amounts as
reportable amounts under TBAR where the member’s TSB is less than the general transfer balance
cap threshold for the year of income the contributions are made.

Proportioning Rule
The taxable and tax-free components of a member’s account are calculated at the time a lump sum
benefit is to be paid or on commencement of a pension. For pensions, those components are fixed for

Page 17

ASSOCIATION




the life of the pension interest. Benefit payments must be taken proportionately from each
component of the member’s interest.’?

The ability to add contributions directly to a member’s pension interest would disrupt the operation
of the proportioning rule. If contributions were permitted to an existing pension interest, questions
about how the proportioning rule would be applied, would need to be addressed.

Where a single contribution is received in a year, such as a member lump sum contribution, the
member components could be updated to reflect the addition to either the taxable or tax-free
component as applicable. However, this would quickly become impractical where the member is
receiving regular and frequent superannuation guarantee payments.

The preservation age is currently between age 59 and 60. For those born on or after 1 July 1964, the
preservation age is 60.

Superannuation benefits, both pension payments and lump sum are received tax free by the member
where they are aged 60 years or over. Therefore, there is little mischief were the components of a
member’s interest are adjusted after year end for SG amounts received.

Minimum Pension Payments

The minimum pension payment required is calculated on 1 July each and is based on the member’s
closing balance on 30 June of the previous financial year.* Where a new pension commences part
way through the financial year the minimum pension payment is calculated on the date of
commencement.

The addition of contributions to a pension on foot, presents challenges for minimum pension balances.
For SG amounts, the simple solution would be to not require an adjustment to be made in the year
the contributions are made. These will be captured in the closing member balance for the calculation
of the minimum pension payment in the following year.

4.2 Reform of foreign pension transfers rules

This is a highly complex area of superannuation and individual tax law that is long overdue for review,
reform, and modernisation. There is an expectation held by many that the transfer of benefits from
one pension fund environment, which has the equivalent of our preservation rules and sole purpose
test, to their Australian superannuation fund would be classed as a rollover. Instead, this is an area of
superannuation that requires specialist tax and financial advice both here and in the country of origin.
It is very costly, complex and can involve protracted processes in accessing and transferring benefits
into Australia.

The individuals impacted include returning expats and migrants who would like to repatriate their
overseas pension interests with them here in Australia and the security of the Australian
superannuation system.

Concerns are held on exposure to sovereign risk, foreign currency movements, and the ability to have
access or control of their benefits. Noting that liaising with fund providers and advisers in a foreign
jurisdiction is extremely challenging with barriers that extend beyond time zone differences.

12 Income Tax Assessment Act 1997 (Cth) s 307-125.
13 Superannuation Industry (Supervision) Regulations (Cth) sch 7 ¢l 1(2)
14 Superannuation Industry (Supervision) Regulations (Cth) sch 7 cl 3.
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These individuals incur additional professional advice and services fees which are duplicated across
jurisdictions. They will also incur duplication of product fees, as they will have at least one fund
overseas and at least one here in Australia. It is inefficient and impractical.

The amounts that can be transferred into an Australian superannuation fund are strictly limited to the
applicable fund earnings (‘AFE’)'® and the NCC cap. Applicable fund earnings are received as taxable
income of the recipient fund in Australia where the whole of the foreign pension interest is transferred
at once. The remainder of the sum transferred classed as NCC and subject to operation of the
contribution rules and caps.

Where foreign pension fund proceeds are transferred to Australia within 6 months of the date of
residency, the applicable fund earnings amount is nil.®

The calculation of the AFE is often not a straightforward process as not all foreign pension funds
provide regular statements, and many funds are defined benefit funds rather than defined
contribution funds. Historical member account valuations are often not provided or available.

More complex issues arise when determining historical values of defined benefit fund interests. These
do not provide historical valuations and Australian tax law does not provide a formula or methodology
to determine a date of residency value.l” Often an application is required to the Commissioner of
Taxation for a private binding ruling to determine the valuation. This is an extremely lengthy and
protracted process. This delay is of considerable risk to the member as they are exposed to legislative
risk, market, and currency movements in that time.

There are no Commissioner rulings or guidelines published on how to value a member’s interest where
it is a defined benefit fund, or the date of residency valuation of a defined contribution fund cannot
otherwise be determined.

Due to the complexities and niche nature of this legislation, it is not an area that all accountants or tax
agents would have the necessary expertise to advise. Due to the complexities involved, this is an area
that has attracted scam and fraudulent activity and other unscrupulous operators.

We would welcome legislative changes that simplify the process and enable members to transfer their
foreign pension interest into their Australian superannuation fund as a foreign pension rollover
amount. Doing so provides cost efficiencies for impacted members, removes unnecessary
complexities and red tape, providing much needed certainty, control, accessibility, and security.

The on benefits of such an arrangement include increased capital for investment in Australian markets,
earnings on benefits would be taxable in Australia and other economic benefits. In removing sovereign
and legislative risk this also minimises Government contingent age pension liabilities.

Rather that binding these transactions in red tape, individuals should instead be encouraged to
repatriate overseas pension interests.

15 Income Tax Assessment Act 1997 (Cth) s 305-75.
16 Income Tax Assessment Act 1997 (Cth) s 305-60.
7 Income Tax Assessment Act 1997 (Cth) s 305-75(3)(i).
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4.3 Deductibility of financial advice fees from a member’s interest
in an SMISF

Access to financial advice is crucial in the pre-retirement planning phase and the outcomes it will
deliver when retirement occurs. As the members have not yet met a condition of release, the ability
to deduct fees relating to their superannuation interest in a fund is crucial. For many Australians,
superannuation will be their largest investment. Access to, and affordability of advice is therefore
crucial to delivering better outcomes in retirement.

The proposed Tranche 1 reforms from the Quality Advice Review seek to ‘facilitate better access to
superannuation and retirement advice by clarifying the legal basis of existing practices in which
superannuation trustees pay advice fees from a member’s superannuation account at the request of
the member.”’® These are welcome reforms which seek to provide greater certainty and consistency
for members and fund trustees in relation to advice received by the member regarding their interest
in the fund.

The deductibility of advice fees afforded under these proposed amendments expressly exclude SMSFs.
This is due to the operation of the current superannuation law.® The proposed reforms are built upon
the existing legislative framework and seek to repeal the existing provision and replace them with a
clearer and modernised legislative framework. 2

Whilst these are important reforms, what has been overlooked in this process, is the need for the
inclusion of an equitable legislative solution for members of SMSFs. SMSFs do not have a comparable
provision within the superannuation law?!. As such, the sole purpose test,?? the prohibition on the
provision of financial assistance to a member of the fund,?® and the operation of the early access tax
penalty provisions?* are impassable barriers.

This gap in the superannuation legislation has created a divide between members of APRA funds and
members of SMSFs. When we compare the pair, one group of members can elect to have the
superannuation account pay for the financial advice that relates to their interest in the fund, the
others are prohibited from doing so. This also will exclude SMSF members from availing of the tax
deductibility of certain advice fees as proposed.?®

While the members and trustees?® of SMSFs are one and the same, the treatment of advice provided
to these distinctly separate roles differs vastly. Advice received in the capacity of trustee where the
advice relates to the operation of the fund will be an expense of the fund and a deductible expense
that may be either revenue or capital in nature. As noted already, advice that is received by the

18 Explanatory Memorandum, Treasury Laws Amendment (2024 Measures No. 1) Bill 2024: Quality of Advice
Tranche 1 (Cth), Exposure Draft, pt 1 [1.8].
19 Superannuation Industry (Supervision) Act 1993 (Cth) s 99A.
20 Treasury Laws Amendment (2024 Measures No. 1) Bill 2024: Quality of Advice Tranche 1 (Cth), Exposure
Draft sch 1 pt 1 s 99FA.
2 bid n 1. “The Act.”
22 |bid s 62.
3 |bid s 65(1)(b)(i).
24 Income Tax Assessment Act 1997 (Cth) s304-10.
25 Treasury Laws Amendment (2024 Measures No. 1) Bill 2024: Quality of Advice Tranche 1 (Cth), Exposure
Draft sch 1 div 2.
26 |bid n 1 s 17A. Trustees includes two or more individual trustees or one or more directors of a corporate
trustee.
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member in relation to their personal interests in the fund cannot be paid by the fund itself or from the
member’s interest in the fund.

We would welcome the insertion of a comparable provision into the Superannuation Industry
(Supervision) Act 1993 (Cth) to allow SMSFs to deduct from the member’s interest in the fund advice
fees that relate to that interest in the Fund. Include SMSFs in the proposed amendments to the Income
Tax Assessment Act 1997 (Cth).

4.4 Personal Transfer Balance Cap complexity

With the indexation of the general transfer balance cap (TBC), individuals are now subject to a
personal TBC. The value of an individual cap will depend on an individual’s circumstances and will
range from $1.6 million to $1.9 million, rather than one single cap for all individuals. This is causing
significant complexity and is compounded by the lack of access for financial advisers and SMSF
administrators to the ATO reports needed to obtain an individual’s TBC.

Initially the general TBC was $1.6 million, rising to $1.7 million on 1 July 2021, and to $1.9 million on
1 July 2023. Complexity will only continue to increase as indexation applies in future years.

A member's personal TBC will equal the general TBC in the year they first have a retirement phase
income stream counted against their transfer balance account.

However, post indexation, a member's personal TBC may differ from the general TBC due to
proportional indexation. Under proportional indexation, the unused portion of the member's personal
TBC (based on the highest percentage usage of their TBC) will be indexed in line with the indexation
of the general TBC.

This is an overly complex situation which over time will result in most individuals with a retirement
phase income stream having a personal TBC which is different to the general TBC maximum. This
distortion will continue to grow in complexity as future indexation of the TBC is applied.

Individuals who haven’t used their cap will have a maximum TBC of $1.9 million, whereas those who
have used a portion of their cap (based on their highest percentage usage) will fall somewhere
between $1.6 million and $1.9 million. Those individuals who have used all their personal cap in a year
will not be subject to indexation. Their maximum cap will remain fixed to the TBC that applied to them
in the year their cap was wholly utilised.

Due to the complex nature of proportional indexation, it is inevitable that mistakes will be made
leading to inadvertent breaches of the TBC.

The table below, published by the ATO, clearly illustrates the complexities associated with
proportional indexation. The indexation which is applied to a member’s TBC is dependent on the
member’s highest ever transfer balance which in-turn determines the amount of indexation (between
nil and $100,000) that is applied to their TBC. The information in this table is generic and does not
determine an individual’s exact TBC. It however highlights the significant variability resulting from
individual TBCs.

This table illustrates the spread of individual TBCs under 1 July 2021 indexation. Following the
indexation of the TBC to $1.9 million on 1 July 2023, the range of individual TBCs have expanded
significantly.
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Proportional indexation of your transfer balance cap?’

Your unused cap
percentage will be

Your personal TBC
will increase

Your personal TBC after

If your highest transfer indexation will be

balance was between

between between between

$0.00 and $159,999.99  100% and 91% i;g%ggo and ii:;g%ggg and
z;ig:ggg;gd 90% and 81% $90,000 and $81,000 21:222;888 and
iiﬁgjggg_ggd 80% and 71% $80,000 and $71,000 ;:232;888 and
zggg:ggg';gd 70% and 61% $70,000 and $61,000 gigég:ggg and
zggg:ggg;gd 60% and 51% $60,000 and $51,000 ii:ggg:ggg and
gggg:ggg;gd 50% and 41% $50,000 and $41,000 21:22?888 and
giiol'g?goggfg 40% and 31% $40,000 and $31,000 zizggg:ggg and
zijggigggggd 30% and 21% $30,000 and $21,000 ii:ggg:ggg and
zijiggiggg;gd 20% and 11% $20,000 and $11,000 ii:gig:ggg and
zi:ggg:gg%g”d 10% and 1% $10,000 and $1,000 21:2322888 and
$1,600,000 or more 0% nil $1,600,000

Proposed solution: Remove proportional indexation of the TBC. Indexation
should apply equally to all holders of retirement pensions and income streams.

One simple way of addressing the complexities associated with proportional indexation would be to
align all members TBC with the general TBC. This would provide certainty, reduce costs, and simplify
the administration involved for the Australian Taxation Office, financial advisers, SMSF administrations
and tax agents as well as the members themselves.

27 Australian Taxation Office, 2021, Indexation of the general transfer balance cap, (10 February 2021) QC

60627.
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Indexing the TBC in this manner ensures that superannuation members in retirement are not
disadvantaged by the impacts of inflation. Allowing members to retain more in the retirement phase,
including on the death of a spouse.

The costs of allowing broad application of TBC indexation and the incremental loss of tax revenue are
not expected to be significant, particularly when we consider the oncosts of indexation including the
costs of administration and complex system redesign. These system costs will be incurred each time
indexation falls due.

The need for access to timely and accurate data is fundamental to ensuring that members comply
with their TBC. This highlights the need for Government to ensure that access to this data is not limited
and can be accessed by all authorised advisers in a secure and efficient way.

4.5 Design and Distribution Obligations/Target Market
Determinations

The design and distribution obligations (“DD0O”) and target market determination (“TMD”) are now
preventing, or adding significant red tape to the provision of financial advice to members of SMSFs.
This is having a direct impact on those seeking financial advice in relation to their interests in the fund,
including pension commencement or restructuring advice, estate planning and pre-retirement advice.
This is an unintended consequence and a result of a misalignment in the legislative design.

Our members are reporting a concerning, and growing trend, with some Australian Financial Services
Licensees requiring advisers to obtain or hold a TMD when advising SMSF clients. This includes existing
SMSFs and new SMSF establishments.

Without a fund TMD, the advisers may be prohibited from advising the SMSF client or be required to
attend to unnecessary compliance processes and seek approval from their AFSL. It is adding
unnecessary red tape, regulatory burden, complexity, time, and cost to the advice process for SMSFs.
This is counter to the objectives of the Quality of Advice Review and the Government’s current policy
agenda regarding the accessibility and affordability of financial advice.

Advisers are now also concerned about their risk exposure in this area. Noting they are not authorised
to prepare or advise on the preparation of a TMD as they are not product developers or issuers.

A simple legislative amendment to clearly exclude SMSFs would remediate the issue and provide
certainty for AFSLs, financial advisers and their clients, future and existing SMSF trustees.

4.5.1 Background

During the public consultation in 2018, ASIC noted that the proposed legislation, unless amended,
would unlikely apply to SMSFs as “the initial distribution of interests in SMSFs may not be captured by
the revised exposure draft legislation”?®.

Given the original drafting of the Bill and the fact the Senate Economics Legislation Committee made
no mention of the need for SMSFs to be included, it is our belief that the DDO/TMD regime was not
intended to apply to the establishment of an SMSF and financial dealings with regards to an SMSF.

The legislation and regulations are not sufficiently clear to enforce this intent.

28 ASIC, 2018, Design and distribution obligations and product intervention power: Revised exposure draft
legislation — Submission by the Australian Securities and Investments Commission, Paragraph 75
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Other parties noted during the various consultations that, in the context of the DDO and TMD
legislation, an SMSF was a shell that needs to be considered distinctly differently to the financial
products it acquires:

“There is one important financial product where there is a greater level of uncertainty
about the applicability of the Design and Distribution Obligations legislation, and we
would have liked to have seen this uncertainty addressed through this regulation. Self
Managed Superannuation Funds (SMSF) are classified as a financial product, however
they are different from other financial products in a number of ways.

We believe that there are grounds for treating SMSFs differently, including the fact
that they are more of a service than a product and are typically used to house other
products that will be caught under the Design and Distributions Obligations legislation.
In addition, the product provider is technically the trustees of the SMSF, who are also
the members of the fund. Thus, the benefit of this legislation is less apparent in the
case of SMSFs.”?

Treasury in their evidence to the Senate Economics Legislation Committee inquiry into the Bill, noted
the need to exclude SMSFs from the regime:

“..it would be inappropriate to include SMSFs because the design and distribution
obligations require the issuer to determine a class of consumers, whereas a person
designs an SMISF and in effect is 'selling it to themselves.”*°

The financial products acquired by and held in the SMSF are subject to the DDO and TMD
requirements. This is entirely appropriate and aligns with the underlying policy intent.

Since the commencement of these provisions, conflicting views have emerged on whether the
provisions apply to SMSFs and, if they do, how they should be applied in an SMSF context. It has
been described as “a lawyer’s picnic”.

Proposed Solution: Expressly exclude SMSF establishments, addition of new
members and commencement of pensions in an SMSF from the DDO/TMD
requirements.

The DDO applies to issuers and distributors of financial products that are available for acquisition by
issue or by regulated sale in Australia.

A product distributor is required to take reasonable steps that will, or are reasonably likely to, result
in distribution of a financial product being consistent with the product’s TMD.

Financial advisers are expected to consider a product’s TMD when providing advice and meeting their
best interest duty and complying with their obligations in the code of ethics.3?

29 AFA, 2019, AFA Submission — Corporations Amendment (Design and Distribution Obligations) Regulations
2019
30 Vs Kate O'Rourke, Principal Adviser, Consumer and Corporations Policy Division, The Treasury, Committee
Hansard, 1 November 2018, p. 35
31 Financial Planners and Advisers Code of Ethics 2019 (Cth).
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Each SMSF is unique to its members. The members and trustees are one and the same. As such they
will each have very different investment objectives, risk profiles, preferences, and needs.

An SMSF is a private fund and does not offer membership to the public at large. Therefore, the
requirement to have a publicly available TMD as required under the legislation does not align to the
principles or function of an SMSF.

SMSFs meet the definition of a financial product. However, when we look at how it resides within the
DDO/TMD framework, it is a structure in which to house financial products. Those financial products
will need to comply with the DDO/TMD regime obligations.

There are no consumer or public benefits to be gained by extending the DDO/TMD provisions
specifically to the SMSF structure itself. Rather, including SMSFs will add unnecessary complexity and
cost burdens for no benefit. The logic that applies to commercial product issuers does not apply in an
SMSF context as the SMSF structure is not being offered to the public at large.

More concerning, the current ambiguities are camouflaging potential contingent liabilities that may
arise for both financial advisers and licensees, were a different interpretation of the law is applied in
the future. This may occur due to action of a regulator, litigation, or formal complaint with AFCA.

ASICs regulatory guide RG 274 Product design and distribution obligations is silent on SMSFs and the
issues surrounding SMSFs. There is no clear, practical, interpretive guidance from the regulator as
there is no clear exemption in the current legislation and regulations. The legislation is silent on the
express inclusion or exclusion of SMSFs from the DDO/TMD regime.

SMSFs are consumers of financial products and services. The financial products acquired by the fund
will be subject to the DDO/TMD regime. In addition to a PDS, a TMD must also be provided to the
trustees in relation to each financial product acquired. This is the appropriate point for the DDO/TMD
regime to apply in an SMSF context.

The operation of the existing legislation, including the pre-existing PDS provisions, do not provide a
sufficiently clear framework to assist with the interpretation and application of the DDO/TMD
provisions to SMSFs.

Under Sub-section 1012D(2A) of the Corporations Act 2001, a product disclosures statement (PDS)
does not have to be given to a new member of an SMSF where the trustee believes on reasonable
grounds that the member has received, or knows they have access to, all the information that a PDS
would be required to contain. Therefore, SMSFs and their trustees or firms advising SMSFs require
disclosure but are exempted under reasonable grounds.

This exemption may not be able to reasonably be relied upon in in the context of the DDO/TMD when
we consider other situations that regularly arise in an SMSF context:

1. A member requests the payment of a pension from the SMSF trustee. A PDS is required to be
issued by the Fund.

2. The trustee voluntarily executes a PDS on establishment or addition of a new member,
although not required to do so.

By default, a PDS will be included as part of the standard document package provided. It is then up to
the trustee to determine whether they require or use the PDS provided. As a result, it is not

Page 25

ASSOCIATION




uncommon for the PDS to automatically included in the documents adopted or executed by the
trustees and members.

If a PDS was not required, would the SMSF be captured under the DDO/TMD provisions for the mere
fact a PDS has been prepared, executed and/or adopted?

The SMSF structure itself addresses a range of issues that form part of the operative intent of the
DDO/TMD regime.

Under the existing legislative framework that applies to SMSFs, the trustees have obligations imposed
by way of trustee covenants under SISA s.52B. Of particular relevance is the covenant in SISA
s.52B(2)(f) and SISR 4.09 that require the SMSF trustees to formulate, review regularly and give effect
to an investment strategy.

The trustees must ensure that the investment strategy is documented, monitored, complied with, and
maintained by the SMSF trustees. The investment strategy must have regard to whole of the
circumstances of the fund, including, but not limited to:

a) the risk involved in making, holding and realising, and the likely return from, the entity’s
investments, having regard to its objectives and expected cash flow requirements;

b) the composition of the entity’s investments as a whole, including the extent to which they are
diverse or involve exposure of the entity to risks from inadequate diversification;

c) theliquidity of the entity’s investments, having regard to its expected cash flow requirements;
d) the ability of the entity to discharge its existing and prospective liabilities;

e) whether the trustees of the fund should hold a contract of insurance that provides insurance
cover for one or more members of the fund.

In addition to the above and the trustee’s fiduciary duty, the legislation also requires the trustees to
consider the ‘best financial interests’ of all fund members.

The trustees of the SMSF are directly responsible for the operation of the fund, including ongoing fund
compliance, formulating investment strategies, and making investment decisions. Indeed, they may
engage various professionals and services to assist them in fulfilling their duties and obligations.
However, this does not alleviate or remove the core trustee duties and obligations.

SMSF trustees are not required to be licensed financial advisers, product manufacturers, issuers, or
providers. Further, they do not engage in retail product distribution. Although they may engage these
services and acquire financial products from an appropriately licensed provider.

The trustee’s duties and obligations ensure that the needs of individual members are appropriately
considered, documented, and actioned. These all aligh with the policy objective of the DDO/TMD
obligations. Noting that the DDO/TMD obligations would still apply to financial products acquired by
the Fund.

The requirement for a TMD to be publicly available does not align with SMSFs which are a private,
closely held fund, as the members and trustees are one in the same.

Since 1 July 2021, SMSFs are permitted a maximum of 6 members. The number of SMSFs using these
updated measures are low. Prior to this legislative amendment, membership was limited to a
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maximum of 4 members. A significant majority of funds have two members. We do not expect this to
significantly change.

Australian Taxation Office data3? extracted on 25 July 2023 shows the distribution of SMSFs based on
the number of members:

Number of members 2021-22
1 24.8%
2 68.3%
3 3.3%
4 3.4%
5 0.1%
6 <0.1%
Total 100%

If SMSFs are to be included in the DDO obligations, this could include unreasonable design parameters
and restricted distribution obligations for trustees dealing with themselves or entities which deal with
SMSFs.

4.5.2 Recommendation

Given the current legislative uncertainty, and the apparent intent to exclude SMSFs, we believe it is
appropriate for the legislation and regulations to be amended to specifically exclude SMSFs from the
DDO/TMD regime with regards to:

1. Establishment of an SMSF
2. Admission of new members to an SMSF

3. Commencement of a pension in an SMSF

This will align the legislation to the policy intent, reduce red tape and compliance costs for the SMSF
sector and provide important clarity for financial advisers, document providers and SMSF trustees.

4.6 Outstanding Measures

Important superannuation measures included in the May 2021 Budget, are still to be legislated or
opened for consultation. These are the two-year amnesty for legacy pensions conversions, and the
reform of the SMSF residency rules with the removal of the active member test and the extension of
the temporary absence rule for non-residents from 2 to 5 years.

It is acknowledged that these announcements were made by the former Government. We thank the
Government for the October 2022 Budget announcement which confirmed that the reform of the
residency rules has been incorporated into the Government’s policy agenda.

Both measures are important reforms for the SMSF sector, and we ask the Government and Treasury
to undertake the necessary industry consultation and progress the required legislation as a matter of
priority.

4.6.1 Legacy Pension Amnesty

32 pustralian Taxation Office, 2023, Self-managed super fund quarterly statistical report — September 2023,
[online] <https://data.gov.au/data/dataset/self-managed-superannuation-funds >, Table 4: Membership Size
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We thank Government and Treasury for considering our recommendations to progress the previous
Government’s reforms. We acknowledge the policy agenda for Government has been very full.
However, for SMSF members trapped in these products urgently need a legislated solution.

Legacy pensions have created distorted outcomes for individuals trapped in these products. They have
been left stranded because of significant legislative reform that occurred after the commencement of
their pension accounts. Due to the balance of their account, many are unable to access an alternative
product to rollover their benefits.

There are limited options available in the market, providing little choice or opportunity to access an
alternative product provider. They are unable to simply withdraw their benefits due to the strict
regulatory restrictions that apply to these products. In some cases, the cost to administer is more than
the pension payments they receive each year.

The SMSF Association supports a diverse superannuation ecosystem that allows consumer choice.
While SMSFs have an important role to play we also advocate that they are not suitable for everyone.
This includes where an individual’s circumstances have changed and an SMSF ceases to be fit for
purpose.

Feedback from our members shows there are individuals trapped with these legacy pensions, in an
SMSF where the product and/or the SMSF itself are no longer fit for purpose. It is clearly in their best
interests to exit these arrangements, but legislative barriers prevent them from doing so. The situation
is becoming untenable for affected pensioners with relief needed as a matter of urgency.

We look forward to having the opportunity to work with Government and Treasury to progress these
measures with good policy design and a framework that is fit for purpose.

4.6.2 Residency Rule Amendments — SMSFs and Small APRA Funds

The concessions made during Covid-19 around SMSF temporary absence rules showed that the
proposed changes to the residency rules are practical and workable, with trustees operating in a
compliant matter. The modernisation of the temporary absence rules and the abolition of the active
member test aligns to the broader policy objective of ensuring that the superannuation system
operates efficiently and cost effectively, removing the need for the unnecessary duplication of
superannuation accounts.

The modernisation of the temporary absence rules and the abolition of the active member test aligns
to the broader policy objective of ensuring that the superannuation system operates efficiently and
cost effectively. It removes the need for the unnecessary duplication of superannuation accounts, the
associated costs of which have a direct impact on a member’s end retirement benefits. Inadvertent
breaches of the contribution rules, such as failing to seek reimbursement for a small fund expense can
result in a breach of the active member test. Failure results in the SMSF ceasing to be an Australian
superannuation fund and classed as a non-complying fund, with the market value of the fund assets
taxed at 45%, and future fund earnings similarly taxed.

We encourage the Government to urgently progress both limbs of these proposed reforms.

A legislative solution to these outstanding measures would be a quick win for Government and, with
the appropriate policy settings, provide vital solutions and certainty for impacted individuals.
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4.7 Transition to Retirement Pension

The transition to retirement (‘TTR’) pension plays an important role in assisting those who have
attained their preservation age but not yet met the conditions of retirement or another condition of
release. This can occur where an individual has commenced reducing their working hours as they
approach retirement.

A TTR is not a retirement phase pension and does not count towards a members TBA, where a
condition of release has not been met.

As a full condition of release has not been met, TTR pension payments are a limited to a minimum of
4% and a maximum of 10% of the pension account balance. Where a pension commences or ceases
part way through a financial year, the minimum payment required is prorated. However, prorating
does not apply to the maximum amount.

The operation of the maximum benefit payment could result in a circumstance where a pension is
commenced then ceased several times over in a financial year, allowing the maximum amount to be
withdrawn in each instance. This would seem to be outside the policy intent and risks the leakage of
significant benefits for some individuals who inappropriately use the TTR system.

Since the implementation of the Fair and Sustainable Superannuation reforms, TTRs have become less
popular due to the loss of the exempt pension income within the superannuation fund and only
represent 1.5% of the total benefits paid.3®* However, on an individual level, the inappropriate use of
TTR pensions puts at risk the adequacy of superannuation benefits in retirement.

A review of the operation of TTR pensions is needed to ensure they operate as intended and achieve
their policy objective, supporting individuals in their transition to retirement.

33 Australian Taxation Office, Self-managed superannuation funds: A statistical overview 2021-22, (Report, 6
February 2024) Table 10 ‘Distribution of total SMSF benefit payments by benefit type’ <
https://data.gov.au/data/dataset/self-managed-superannuation-funds >.
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